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instead of saying that the contract was void for lack of mutuality. See Gross v. 
Stampler (1917, Sup. Ct.) 165 N. Y. Supp. 214, 215. (2) Where there was a 
real unilateral contract, that is, where one party was under no duty to do any- 
thing. Ross-Vaughan Tobacco Co. v. Johnson (1918) 182 Ky. 325, 206 S. W. 
487; Majestic Coal Co. v. Anderson (1919, Ala.) 82 So. 483; see Anson, 
Contract (Corbin's ed. 1919) 25. But, by the very nature of a unilateral contract 
mutuality of duty cannot exist. Underwood Typewriter Co. v. Century Realty 
Co. (1009) 220 Mo. 522, 119 S. W. 400. (3) Where the legal relations of the 
parties to a bilateral contract "were not reciprocal. Weil v. Chicago Tool Co. 
(1919) 138 Ark. 534, 212 S. W. 313; City of Pocatello v. Fidelity Co. (1920,. 
C. C. A. 9th) 267 Fed. 181. However, a promise creating a legal duty on the 
promisor is a sufficient consideration for another promise regardless of the nature 
of that promise or'the legal relations it creates. For example, a contract in which 
the defendants promised to ship to the plaintiff for sale on commission the entire 
output of their coal mine, while the plaintiff promised to act as agent and to 
guarantee all collections, was held to be enforceable, although the plaintiff did 
not promise that he would succeed in selling any coal. Warren v. Coal Co. 
(1919) 200 Mo. App. 442, 207 S. W. 883; Neola Elevator Co. v. Kruckman. 
(1919, Iowa) 171 N. W. 743; see (1917) 30 Harv. L. Rev. 517. (4) Where 
the equitable remedies were not mutual. See Philadelphia Ball Club v. Lajou 
(1902) 202 Pa. 210, 215, 51 Atl. 973- (5) Where, as in the instant case, 
the term mutuality is sued synonymously with certainty. At best the use of the 
term mutuality to express so many legal concepts is unfortunate. In the forma- 
tion of any contract there must be an accepted offer or a promise for which 
consideration is given; and in either case there must exist the element of 
certainty, or there is no contract. Woods v. Evans (1885) 113 111. 186; Elks v. 
North State Ins. Co. (1912) 159 N. C. 619, 75 S. E. 808. An agreement is 
never rendered unenforceable by lack of mutuality, even where mutuality means 
certainty, unless it creates a want of a definite consideration. But in such a 
case there is no contract. See Gross v. Stampler, supra; Raney Lumber Co. v. 
Schroeder Lumber Co. (1916, C. C. A. 7th) 237 Fed. 39, 43. When the aggregate 
of legal relations called a contract has come into existence, a further discus- 
sion of mutuality is unnecessary and confusing. It might have argued in the 
instant case that there was a series of bilateral contracts, each being created 
by the placing of an order for a definite quantity. Such contracts should not 
be held void for want of certainty. See (1917) 26 Yale Law Journal, 795. 

Contracts — Performance on Time a Condition Precedent to Duty to Pay — 
Condition not Waived by Impossibility of Performance. — The plaintiff 
company sought to recover the contract price of an electric crane. The contract 
required delivery by a certain date and protected the manufacturer against suit 
for damage arising from nonfulfillment by reason of any cause beyond its control. 
The buyer had refused to accept the crane because it was delivered late. The 
court assumed that the delay was caused by priority orders of the government. 
Held, that the plaintiff could not recover. Primos Chemical Co. v. Fulton Steel 
Corporation (1920, N. D. N. Y.) 266 Fed. 945. 

The plaintiff contended that by implication from the clause which protected 
it in case of unavoidable delay, the time for its performance was extended 
beyond the period stipulated in the contract. Impossibility of performance 
excuses non-performance. Chicago, etc. Ry. Co. v. Hoyt (1893) 149 U. S. 1, 
13 Sup. Ct. 779; Field & Co. v. Haven, (1918) 36 Calif. App. 669, 173 Pac. 108. 
Increased difficulty, even though due to war conditions, does not excuse non- 
performance. Wilson & Co. v. Tennants [1917] 1 K. B. 208; Richards & Co. v. 
Wreschner (1915, Sup. Ct.) 156 N. Y. Supp. 1054. Such a clause as that in 
question has been held to protect a manufacturer against an action for damages, 
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where the delay was caused by government priority orders placed under the 
National Defence Act, U. S. Comp. St. 1916, sees. 31151-311511, and the Navy 
Appropriation Act 1917, ch. 180. Moore & Tierney v. Roxford Knitting Co. 
(1918, N. D. N. Y.) 250 Fed. 278; Mazvhinney v. Millbrock Woolen Mills 
(1918, Sup. Ct.) 105 Misc. 99, 172 N. Y. Supp. 461; see Comments (1919) 28 
Yale Law Journal, 399. Even in the absence of such contractual provision no 
action would lie for damages so caused. Lipton v. Ford [1917] 2 K. B. 647. 
But a manufacturer who for some legitimate reason has not performed on time 
cannot charge the purchaser as for a performance. Excuse is not a performance. 
The court in the principal case based its decision on the ground that time was 
of the essence of the contract. It has been held that performance by the date 
set in the contract was important only as a condition precedent to the purchaser's 
duty to pay for the goods, if delivered. Rosenthal v. Empire Brick and Supply 
Co. (1907, Sup. Ct.) 54 Misc. 633, 104 N. Y. Supp. 769. Where the impossibility 
was only temporary, the obligation has been held not to be discharged but, at 
most, suspended. Vorhaus v. City National Securities Co. (1917, Sup. Ct.) 
167 N. Y. Supp. 736; Tamplin S. S. Co. v. Anglo Mexican Co. [1916, H. L.] 
2 A. C. 397. Whether a manufacturer whose performance had been temporarily 
excused, could, after revival of his obligation, compel a buyer who had not 
objected to the delay to accept delivery, is not decided in the instant case, 
because upon default of the plaintiff the buyer had given notice of his election 
to rescind. Here the plaintiff's delay was not a breach of its duty, for its 
promise was expressly limited by the clause concerning unavoidable delay. 
Its delay was a nonfulfillment of a condition precedent to any right against 
the buyer, because time was of the essence of the contract The decision 
seems sound and protects a purchaser to whom, notwithstanding the manu- 
facturer's justification for delay, performance on time is essential. The seller 
was privileged not to pay damages for delay; the buyer was privileged not to 
take and pay for the articles. 

Damages— Liquidated Damages and Penalty — Contract for Exchange of 
Land.— The plaintiff and defendant entered into an agreement for the exchange 
of land. The contract contained a covenant by which the plaintiff agreed to 
turn over farm produce, valued at $280, to the defendant. The defendant refused 
to carry out the agreement and the plaintiff brought this action for breach of 
contract. At the trial the plaintiff offered no evidence of damage, but relied on 
a clause of the contract which provided that if either party should fail to 
perform "all of the agreements herein contained, the said party shall forfeit 
the sum of $500 as liquidated damages." Held, that the plaintiff should not 
recover, as the sum stipulated was a penalty. Ayers v. Houston (1920 Apo 
Div.) 183 N. Y. Supp. 808. ' 

Probably the real test as to whether an amount stipulated in a contract for 
the exchange of land is a penalty or liquidated damages, regardless of the 
language used or the particular basis on which the courts claim to arrive at their 
decisions, is whether the amount is reasonable or not. Morse v. Rathbum (1868) 
42 Mo. 594; S co field v, Tompkins (1880) 95 111. 190. There seems to be 
considerable confusion, however, as to how the test of reasonableness should be 
applied. Some courts compare the sum stipulated with the actual damage 
sustained. See Blunt v. Bgeland (1908) 104 Minn. 351, 354, 116 N. W. 653 
654; Holland Torpedo Boat Co. v. Nixon (1008, Sup. Ct.) 61 Misc. Rep. 469! 
115 N. Y. Supp. 573. So if no injury results it will be regarded as a penalty' 
Dunn v. Morgenthau (1903) 72t App. Div. 147, 76 N. Y. Supp. 827, affirmed in 
175 N. Y. 518, 67 N. E. 1081. On the other hand, most courts adopt what 
seems to be a sounder view, that the comparison should be made between the 
amount stipulated and the damages which might reasonably have been expected 



